
IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT
LEON COUNTY, FLORIDA

CITRUS MEMORIAL HEALTH
FOUNDATION, INC., a Florida
not-for-profit corporation,

Case No: 2011-CA-1653
Plaintiff,

V.

CITRUS COUNTY Hospital Board.
an independent special district of the
State of Florida, and the STATE OF FLORIDA

Defendants.

ORDER GRANTING SUMMARY JUDGMENT FOR
CITRUS COUNTY HOSPITAL BOARD

This case came on to be heard on cross-motions for summary judgment. All parties

agreed, and the Court finds, that there are no material issues of fact placed in dispute by the

testimony and exhibits in the record.

The Court issued a temporary injunction on July 22, 2011, That order was entered on

short notice on the basis of a. limited record and the findings of ract and conclusions of law

contained therein arc not binding For purposes of final judgment. City ofiarksoriville v. Naegele

Outdoor Advertising Co., 634 So. 2d 750 (Fla. 1st DCA 1994). To the extent that the findings or

conclusions contained in the temporary injunction are inconsistent with this order, the findings

and conclusions herein are substituted,



UN DISPUTED FACTS

The Citrus County hospital Board was created by the Florida Legislature as a special

taxing district of the State of Florida in 1949. The purpose of the Hospital Board as set forth in

the special act creating it is to operate in Citrus County public hospitals and medical nursing and

convalescent homes for the benefit of the citizens and residents of Citrus County and the

surrounding area. 1 The Hospital Board is composed of live trustees appointed by the Governor

and confirmed by the Florida Senate, each of whom is required to file a penal bond in the amount

of 55,000. 2 The trustees are subject to Florida ethics and accounting laws applicable to public

servants and to the Government in the Sunshine and Public Records Laws,

The Hospital Board and Citrus County are mandated to levy an annual ad valorem tax on

real and personal property in Citrus County in an amount up to 3 mills for the purpose of

erecting, operating and maintaining the health care facilities owned by the Hospital Board,

including Citrus Memorial Hospital, Id. The hospital Board is authorized to borrow money,

issue bonds subject to a referendum, and issue revenue certificates, for the purpose of paying for

the erection, maintenance and operation of hospital facilities. Such loans are payable from

revenue raised by ad valorem taxes, and the full faith and credit of Citrus County is pledged for

the payment cif' principal and interest on bonds, Id.

In 1982, the Florida Legislature enacted Section 155.40, Florida Statutes, which

authorized public, hospitals to be leased to not-for-profit corporations. The law did not relieve the

Hospital Board of its ultimate responsibility for proper operation and maintenance of Citrus

Memorial Hospital and did not relieve the I Iospital Board or Citrus County of their obligation to

' Ch. 65-1371, Ch. 99-442, Laws of Florida.

Ch. 99-442.2011-256. Laws of Florida.
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levy taxes to pay for such operation and maintenance or their obligations with respect to

repayment from ad valorem taxes of loans and bonds,

In 1987, the Hospital Board created the Citrus Memorial Health Foundation (the

"Foundation"). The Foundation is a not-for-profit corporation created for the sole purpose of

managing Citrus Memorial Hospital. Management of the hospital is a governmental fiinetion

transferred to the Foundation by the Hospital Board, The Foundation's sole member is the

Hospital Board. The original Foundation Articles of Incorporation provided for a Board of

Directors composed of nine directors, five of whom were required to be Trustees of the Hospital

Board. The Articles of Incorporation were amended in 1989 to change the composition of the

Board of Directors to a minimum of seven and a maximum of eleven directors with no

specification of how the majority would he constituted.

In 1990, while the Trustees of the Hospital Board still composed a majority of the

Foundation Board of Directors, the two entities entered into a Lease Agreement whereby the

Foundation leased the hospital facilities to the hospital Board for a term of forty years, with a

Foundation-renewable option for an additional forty years. The entities simultaneously entered

into an Agreement for Hospital Care, which transferred to the Foundation the management of all

of the hospital's functions, The Agreement provided For the Hospital Board to annually find

from ad valorem property taxes an amount required in accordance with the Foundation's

operating and capital budget to enable the Foundation to meet its responsibilities and obligations

as stated in the Agreement.

In 2006, the Articles were again amended to provide that the Foundation Board would be

composed of the five Hospital Board Trustees, the Chief/President of the medical stall, and a

minimum of five and maximum of seven at-large directors, who are nominated by the other
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directors in the manner provided by the Foundation By-Laws, No ratification by the Governor or

Legislature is required. The amended Articles named persons to fill all twelve director positions.

The result was a significant reduction in public accountability. The Foundation had been

controlled by directors appointed by the Governor and confirmed by the Florida Senate at the

time the Lease Afgeement and Agreement for Hospital Care were executed and at the time

Section 155.40 was enacted. By 2006, the foundation was controlled by persons who were not

appointed by the Governor, were not confirmed by the Senate, and were not accountable to the

public.

The 2011 Florida Legislature enacted Chapter 2011-256, Laws of Florida ("the Act").

The Act recited the Legislature's finding that "the ability of the hospital board to continue to act

in the public interest on behalf of the taxpayers of Citrus County requires mechanisms to ensure

adherence to the hospital board's public responsibilities". The Act sets forth its purpose to

"provide an appropriate and effective means of addressing the lessee's performance of its

responsibilities to the public and to the taxpayers of Citrus County," to "ensure meaningful

oversight by the hospital hoard," and to effect a "restoration of meaningful hospital board

representation" on the Foundation board. In order to "ensure public oversight, accountability,

and public benefit," the Act imposed and/or continued in effect the following requirements on

any not-for-profit corporation assuming responsibility for the operation and management of the

Citrus County hospital pursuant to section 155.40:

1. separate accounting for the expenditure of all ad valorem tax moneys received
from the Hospital Board, and approval for the expenditure for all such public
funds in a public meeting;

2. Hospital Board approval of the articles of incorporation, bylaws, and other
governing documents;

3. Hospital Board retention as the sole member of the not-for-profit corporation [a
continuation of prior law];
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4. Hospital Board approval of any plan for merger or dissolution [a continuation of a
requirement in the Articles of Incorporation I;

5. Trustees to be a majority of the voting members of the Foundation's board of
directors;

6. Hospital Board approval of all members of the board of directors;

7. Hospital Board approval of the chief executive officer and his or her term of
office;

Hospital Board approval of all borrowings or money for amounts exceeding
$100,000 and any additional loan indebtedness or leases in excess of 5115
million las provided in prior law], and of any travel reimbursement and contract
bid policies;

9. Hospital Board approval of the annual operating and capital budgets;

10. Hospital Board approval of capital projects in excess of $2.50,000, and non-
budgeted operative expenditures in excess of $125,000 per annum;

I 1 ,	 annual audits at the discretion of the Hospital Board;

12. Public Records Law compliance unless exempt by law;

13. Hospital Board reimbursement of the annual approved budget for indigent care;

14. construction and interpretation of the Act, and of and the Hospital Board lease, as
furthering the public health and welfare and the open government requirements of
Florida law: and

15,	 submission of any dispute between the Hospital Board and the not-for-profit
corporation prior to court action pursuant to sections 164,101-1065, Florida
Statutes.

'fhe Act is stated to apply to existing and future agreements, and to the not-for-profit's

management of Hospital Board's health care facilities.

LEGAL ANALYSIS AND CONCLUSIONS OF LAW

impairment of Contract

The Foundation contends that the Act impairs the obligation of contract in violation of

Article 1, Section 10 of the Florida Constitution (the "Contract Clause"). It asserts that it is a

"private corporation" which has a contract with the State of Florida in the l'orrn of its Articles of
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Incorporation, and contracts with the Hospital Board in the form of its Lease and Agreement for

Hospital Care, and that it is inunune from the regulatory oversight by the Florida Legislature.

The Hospital Board contends that the Foundation is not a private corporation, but a public or

quasi-public entity which is subject to legislative control because the Foundation is a public

entity performing a public function with public funds and because of the regulated nature of the

hospital industry.

The Florida Supreme Court has distinguished between private corporations and public or

quasi-public corporations for the purpose of interpreting the Florida Constitution:

Private corporations are those which have no official duties or concern
with the affairs of government, are voluntarily organized and are not bound to
perform any act solely for government benefit, but the primary object of ‘vhich is
the personal emolument of its stockholders. [citations omitted]

Examples of public corporations in Florida are: the rural electrical
cooperatives, city housing authorities, The Inter-American Cultural and Trade
Center Authority, the Soil and Water Conservation Districts, and the Jacksonville
Expressway Authority. Their business ordinarily is stipulated by the Legislature
to fill a public need without private profit to any organizers or stockholders.
Their function is to promote the public welfare and often they implement

governmental regulations within the state's police power. In a word, they are
organized for the benefit of the public.

0'..Via!ley v, Florida Insurance Guaranty Assoc., 257 So, 2d 9, 11 (Fla. 1971) (determining the

nature of the Guaranty Association for purposes of Article I. Section 11(a)(12) of the Florida

Constitution, which prohibits laws granting a special privilege to a private corporation). ? The

undisputed evidence in the record establishes that the Foundation possesses none of the indicia of

a private corporation, and all of the indicia of a pubic or quasi-public corporation as defined by

O'Malley. The Foundation has itself acknowledged that it is a public entity. Prior to the

3 Although the Foundation alleged a violation of Article 111, Section 11 in its complaint, it
disavowed any applicability of that provision to this case in its Response to the Hospital Board's
Motion for Summary Judgment.
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institution of this lawsuit, the Foundation repeatedly represented to the courts of Florida, to the

Florida Attorney General, and to the state's hospital regulatory body, the Agency for Ilealth Care

Administration (ACHA), that it is an instrumentality or agency of the Hospital Board in the

truest sense" which is "performing a state function" and "acting on behalf or the [Hospital'

Board" and as a public entity." 4

The Hospital Board contends that the Contract Clause is not implicated by the Act

because the Act constitutes an exercise of the staters police power in furtherance of the public

health and welfare, and because the Foundation's articles or incorporation, lease, and Agreement

for Health Care. are only inconsequentially impaired, if at all, by the Act. The Foundation cites

eases recognizing Florida's strong public policy of protecting contracts from impairment. All of

the cases cited by the Foundation involved contracts negotiated at arms length by truly private

parties and laws that would have impaired the rights of such parties. in contrast, this case

involves contracts that were executed by public entities acting through public servants with

respect to the management and use public property and the expenditure of public funds.

Regardless of whether the Foundation is now characterized as public, quasi-public or private, at

the time the Agreement for Hospital Care and the Lease Agreement were executed, and at the

time the Foundation's Articles of Incorporation were amended, the majority or both boards was

composed of public officers appointed by the Governor and confirmed by the Senate. All or the

assets involved in this dispute are public assets and all revenue derived from those assets is

public money. To the extent that those assets are mismanaged, it is the public that suffers, not

some private interest. This Court has not been made aware of any authority holding that a

corporation performing a governmental function transferred to it by a governmental agency

'Def. Exhibits 11, 14, I, 21, 22, 24, 25, 29, 31, 32, 33, 35, 37,38, 39, 40, 46,
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pursuant to contracts executed by public servants tier the management of public property is

inunune from state regulation with. respect to the performance of such function. Nor has the

Foundation cited a single case applying the Contract Clause in such circumstances. Moreover,

the Court can perceive of no public policy to he served by holding that such a governmental

function — intended to serve the public interest — can he removed from legislative oversight

simply because, after the execution or such ageements, the control of the body performing the

government function came under the control of private individuals who are not accountable to

the public.

The Court also finds that there is no impairment of the Foundation's contracts, In the first

place, there is no specific provision of the Articles of Incorporation, Lease Agreement, or

Agreement for Hospital Care that is inconsistent with the Act. The Foundation's Articles as

amended simply provide for a Board to be composed of not less than seven nor more than eleven

directors, They do not prevent the Trustees from constituting a majority of" the board members.

There is no specification of how many of such directors may or may not be Hospital Board

trustees, and no reference to how a majority of the Foundation board shall be composed. In any

case, Section 607.411, Florida Statutes (1989) reserved to the Legislature the power to prescribe

such regulations, provisions, and limitations as it may deem advisable" on corporations, and any

articles of incorporation issued at the time were received subject to the reservation. See Hopkins

if. The VizeQyam, 582 So. 2.d 689 (Fla. 3d DCA 1991),

Similarly, the Lease and the Agreement for I Iospital Care contain no provisions relating

to the makeup of the Board, and nothing relating to the Foundation's governance or financial

accountability that would be abrogated by the Act. As a legal principle, in the absence of a

particular provision that is inconsistent with the Act, there can be no violation of the Contract
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Clause. See City of Ailanta v. Ale.iropolitan Atlanta Rapid Transit Authority, 636 F. 2d 1084 (5 th

Cir. 1981),

In a broader sense, decisions of the Florida Supreme Court with respect to the Contract

Clause of the Florida Constitution compel the legal conclusion that the Act does not operate to

impair the Foundation's contracts. There are two lines of authority in the Court's decisions.

In Dewberry Auto Owners. ins. Co„ 363 So. 2d 1077, (Fla. 1978), the Court adopted a ''per

se" rule for the invalidation for a contract which is impaired by a law that instantaneously

detracts from the value" of the contract. In Dewberry and the cases on which it relied, the

discernible value of a contract relationship was immediately impaired by an act of the legislature

(e.g., immediate reduction of a bank's lien priority). In this case, the Foundation has not

identified any value k. the Foundation that has been impaired by the Act, It contends that the

existing members of the board or directors are being deprived of their discretion to choose a

majority of the board of directors not comprised of hospital Trustees, or that the corporate entity

itself has a "value" which is constitutionally protected by the Contract Clause_ it does not

contend that existing members of the board have a constitutionally protect right to remain on the

board.

The Court finds no diminishment of value of any constitutionally protected interests. The

Foundation has no stockholders. The only parties having a relationship to the Foundation are the

Hospital Board, its only member, the taxpayers and residents that the Foundation exists to serve,

and the Foundation directors. There is no diminishment of" value to the taxpayers and residents

by a law that imposes greater public accountability and oversight on the Foundation. Indeed, by

putting Financial and operational controls in the hands of the Trustees who are responsible for

raising tax dollars to provide hospital services in Citrus County, the Act actually adds value to
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the Foundation through greater public accountability and oversight to the Foundation's only

member, the Hospital Board. The individual directors and the entity itself have no

constitutionally protected interest in being able to perpetuate the ability of any particular

directors to exercise power on the Board. See State v. Knowles, 1878 WL 2244 (Fla. 1878)

("there is not and never was any private property in the trustees" who are just "simple public

agents to manage a public property.")

The second line of Contract Clause authority was adopted by the Florida Supreme Court

subsequent to Dewberry in Pomponio v. The Claridge, of -Pompano Condo., Ire, 378 So, 2d 774

(1979). There, the Court acknowledged that virtually no degree of contract impairment is

tolerable, but went on to establish a three-prong test for balancing the severity of an impairment

against the public interest being served by the legislation, If the degree of impairment is minimal

and the public interest substantial, no further inquiry is required and the law is valid. If a court

determines that there is a substantial impairment, it must then weigh three factors to determine if

the state's interests out-weigh the contract right being impaired, whether it's possessed by a

private or a public entity.

First, the court determines whether the law was enacted to deal with a broad, generalized

economic or social problem. The Foundation argues that the Act does not meet this element

because it is not applicable to all hospitals in the state, but only to one in Citrus County.

However, the first prong of the Pomponio test cannot mean that a "broad" social purpose is

defined by geography. As explained in by the Court in U.S. Fidelity & Guw.anty Co. v.

Department of Insurance, 453 So. 2d 1355, 1360 (Fla. 1984), the requirement of a broad social

purpose is to guarantee that the legislature is exercising the police power rather than providing a

10



benefit to special interests, and if that is found to be the case then the courts defer to the

legislative judgment.

In this case, the Citrus C:ounty Hospital is the only public hospital serving the residents of

Citrus County, and is supported by dollars raised from the taxpayers of all Citrus County.

Moreover, the subject matter of the Act is as broad as the law that originally created the hospital

district to provide hospital services in Citrus County, and in fact re-enacts the entire Citrus

County Hospital District law as amended. The Act declares in a Whereas clause that the law is

needed "for the public interest on behalf or taxpayers of Citrus County," and for the Hospital

Board to carry out its "public responsibilities." The very provisions of the Act which the

Foundation has challenged declare that the provisions are being enacted "to ensure public

oversight, accountability, and public benefit," and that those provisions and the hospital lease

"shall be construed and interpreted as furthering the public health and welfare" and the open

government requirements of Florida law.

This Court concludes that the Act constitutes an exercise of the police power to address a

matter that the Legislature reasonably perceived to be an economic and social problem broadly

affecting all residents and taxpayers of Citrus County. The Court rejects the Foundation's

contention that if a hospital district created by a special act of the Legislature elects to lease its

hospital to a non-profit corporation in order to avoid state purchasing requirements and other

governmental restraints, as it is authorized to do under section 155.40, Fla. Stat., then the

legislature is thereafter forever barred — or in this case barred for another 60 years — from

amending the statute in the exercise of its police power to impose requirements that affect such

lessee corporation's governing documents or contracts. The Court further rejects the

Foundation's contention that section 155.40 of the Florida Statutes occupies the field of
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regulatory limitations on a public hospital, and operates as a "hands off' bar to any future social,

public, or health care enactment which the Legislature deems necessary or appropriate to the

operation or management of the public hospital or the use of public funds,

The second Poinponio factor asks whether the law operates in an area that was already

subject to regulation at the time the parties entered into their contractual relationship. In West

Florida Regional Medical Center, inc. v See, 1 So. 2d 676, 687-88 (Fla. 1st DCA 2009), the

First District held that hospitals are in a heavily regulated industry in Florida, and considered this

dispositive in rejecting a claim 0 1" contract impairment under the U. S. Constitution. The court

held that

under United States Supreme Court precedent, hospitals and physicians cannot
purport to regulate themselves through private contracts and then seek shelter
from state laws under those contracts.

The reasoning of the district court with respect to the Contract Clause of the U.S,

Constitution applies with equal force to the Contract Clause of the Florida Constitution.

The third Pomporrio factor asks whether the law effects a temporary alteration of the

contractual relationships of the parties affected or works a severe, permanent, and immediate

change. The degree of impairment here, if any, is minimal to non-existent, The Foundation

argues that it is being subjected to financial and operational oversight, but it has acknowledged in

public filings that is already subject to such oversight by the Hospital Board, The Foundation is

currently subject to state audits and it has represented in at ]east one prior court proceeding that

"all material actions upon the part of the Hoard oi'Directors or the Foundation are routinely

referred to the Board of Trustees of the Hospital Board for ratification.'`' The Foundation's

Citrus Memorial Health Foundation v, Citrus Orthopedics, LLC, Case No. 2007 -CA- 1166
2.007 (Citrus County Cir. Ct. 2007); Def Exhibit 18,
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counsel has represented to ACHA that it "answers to the Hospital Board regarding key

operational, capital and financial decisions." 6

The Foundation also argues that the Act elects the voting power of Foundation directors.

liowever, the Legislature surely has the power to reinstate majority control in the Trustees now

given that the Trustees had majority control at the time all of the controlling documents were

executed, and in light of the financial and operational deficiencies raised in reports of the

Auditor General of the state and the Agency for Health Care Administration, reports that were

provided to the legislative conunittees that considered the hills that became the Act, and in light

of the continuing financial obligations of the Citrus County taxpayers.

Article III, Section 11(a) (12) of the Florida Constitution 

As previously noted, the Foundation alleged in its complaint a violation of the Florida

constitutional provision which prohibits special laws granting a special privilege to a private

corporation, but has now represented to the court that this case does not involve that issue. Were

the issue before the court, it would conclude that any such claim is meritless in light of the

0 Malley decision.

Due Process

The Foundation claims that the Act violates its due process rights by abrogating its vested

interests. Courts have generally analyzed claims of contract impairment under the Contract

Clause rather than the more general Due Process Clause, and this court has not been made aware

of any case that has rejected a Contract Clause claim and then invalidated a law under Due

Process which is based on the same facts. In any case, and for the same reason that the court has

6 Letter from Foundation attorney to Florida Agency for Health Care Administration (2008);
Del. Exhibit 46.
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found a compelling public and social purpose for the Act, no substantial impairment of the

Foundation's contracts, and no diminished "value" to the Foundation by reason of passage of the

Act, the Court finds no "vested" interest which has been abrogated by the Act.

Sunshine Law

The Foundation alleges in its complaint two violations of the Government in the

Sunshine Law, Section 286.011, et. seq., Florida Statutes.

The Foundation alleges that the first violation occurred in April 2010, by three trustees

engaging in a conversation with then State Representative Ron Schultz in his legislative office in

the Capitol, The affidavits and depositions by Dr. Rao, Ms. Ressler, Mr. Smallridge, Ms.

LaMarche, Mr, Williams, and Mr. England state that the Trustees while present, never engaged

in any conversation with then Representative Ron Schultz regarding board business.

The Foundation alleges in its allegation of a second violation that the Trustees engaged in

an illegal meeting in Tallahassee in April 2011. The unrefined sworn testimony of record

establishes that the Trustees were not in Tallahassee in April 2011, Thus, the Foundation has

limited its Sunshine Law claim solely to the meeting that is alleged to have taken place in April

2010.

The Sunshine Law is intended to prevent at nonpublic meetings the crystallization of

secret decisions to a point just short of ceremonial acceptance." Thwn of Palm Beach v.

Gradison, 296 So. 2d 473 (Fla, 1974). Accordingly, the Sunshine Law prohibits members of

covered hoards and agencies from discussing any matter "on which foreseeable action may be

taken by the board" without complying with the law's notice requirements. The sworn testimony

of record establishes that three 'trustees met with then Representative Schultz in his legislative

office in April 2010, with Mr. England and Mr. Williams present. According to sworn testimony

14



of Rep. Schultz, the only thing he discussed at that meeting were his concerns about a then-

pending special bill similar to the Act, and possible legislative action regarding that bill. As a

matter of law, the Trustees of the Hospital Board have no power to take foreseeable action with

respect to legislative action on a pending hill, and there is no evidence that any matter relating to

the 2010 bill thereafter either came before the Hospital Board or would foreseeably come before

it for action. Any suggestion that the Board might have taken up some other issue relating to the

bill would be purely speculative.

Conclusions of Law

For the foregoing reasons, the Court concludes:

1. the Act does not violate either Article I, Section 10 (the Contract Clause) or

Article III, Section 11(a) (12) (the special act provision) of the Florida Constitution;

2. the Act does not violate the Due Process Clause of Article I, Section 9 of the

Florida Constitution;

3. the I Iospital Board did not violate the Government in the Sunshine Law in April

2010 or April 2011.

Accordingly, it is ORDERED AND ADJUDGED that summary judgment is entered in

favor of the Citrus County Hospital Board and the temporary injunction heretofore issued in this

cause is vacated.

DONE AND ORDERED this  1 	 day of February ,

Jac	 F. ford, Circuit Judge

cc: counsel of record
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rti THE CIRCUIT COURT OF TILE
SECOND JUDICIAL CIRCUIT
[N AND FOR LEON COUNTY, FLORIDA

CITRUS MEMORIAL HEALTH
FOUNDATION, INC., a Florida not-for-
profit corporation,

CASE NO: 2011 CA 1653
Plaintiff,

v.

CITRUS COUNTY HOSPITAL BOARD, an
independent special district of the State of
Florida, and the STATE OF FLORIDA

Defendants.

RD1.11SMISSING ST ATLQF FLORIDA AS PARTY DEFENDANT

This cause having come before the Court on October 18, 2011, upon Defendant State of

Florida's Motion for Summary Judgment and Plaintiff's response thereto, and the Court having

heard argument of counsel for Plaintiff and counsel for Defendants and being otherwise fully

advised, for the reasons set forth below, grants Defendant State of Florida's Motion for Summary

Judgment.

FACTUAL SUMMARY

Defendant Citrus County Hospital Board ("Hospital Board") was created by the Florida

Legislature in 1969 as an independent special district and agency of Citrus County for the

purpose of operating public health care facilities. In 1982, the Florida Legislature enacted

Section 155.40, Florida Statutes (1982), enabling public hospitals like the Hospital Board to

lease hospitals to private corporations, both for profit and not-for-profit. In 1987, the Hospital

Board created Citrus Memorial Health foundation ("Foundation"), a tlyt-for-profit corporation,



the Plaintiff herein, to engage in joint ventures which the Hospital Board could not pursue.

Under its authority from the State of Florida and pursuant to Section 155.40, Florida Statutes

(1990), the Hospital Board leased Citrus Memorial Hospital to the Foundation, serving as a

transfer of governmental functions from the Board to the Foundation for the latter to assume

control of providing health care and hospital services to Citrus County.

The Foundation brings suit to obtain a declaratory judgment alleging that subsections (2),

(5) and (6) of section 16 of Chapter 2011-256, Laws of Florida ("Special Law"), violate the

Florida Constitution. The Foundation alleges that the Special Law violates Article 1, section 10

and Article III, section 11 of the Florida Constitution. The Foundation specifically alleges that

the State of Florida (State) impermissibly abridges and alters the Foundation's vested rights

under its Articles of Incorporation through section 16, subsections (2), (5), and (6) of the Special

Law. Additionally, the Foundation alleges the Special Law is prohibited by the Florida

Constitution as a special law of local application that violates Art, 111, section 11(7) of the

Florida Constitution. The Foundation claims that because the articles of incorporation giving

rise to its corporate existence are a contract with the State of Florida, the latter has an actual,

present, adverse and antagonistic interest in the subject matter of this litigation.

The State raises sovereign immunity as a defense, because the State has not waived

sovereign immunity from suit nor otherwise consented to be sued, nor does the Special Law

provide for an express waiver of sovereign immunity. Further, the State alleges that it is an

improper party because it is not charged with enforcement of the Special Law, and because there

is no actual controversy between it and the Foundation. Finally, the State claims that the

Foundation, as a quasi-public corporation, lacks standing to challenge legislative decisions

altering the Foundation's duties and responsibilities.
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OPINION 

I. The suit against the State of Florida is barred by sovereign immunity.

In Florida, sovereign immunity is the rule, rather than the exception, as evidenced by

Article X, Section 13 of the Florida Constitution: "Provision may be made by general law for

bringing suit against the state as to ail liabilities now existing or hereafter originating," See, Pan

Am Tobacco Corp.. v. Dept. ref corrections, 471 Sold 4, 5 (Fla, 1984) (Department of

Corrections held subject to suit where it had entered into written contract) ("our holding here is

applicable only to suits on express, written contracts into which the state agency has statutory

authority to enter."). See, also, Hampton v. State Rd of Ed., 90 Fla. 88, 98-99 (Fla. 1925) ("The

immunity of a state from suit is absolute and unqualified, and the constitutional provision

securing it is not to be so construed as to place the state within the reach of the process of the

court."); see, also, Buck v. McLean, 115 So. d, 764, 765 (Fla. 1.st DCA 1959) (quoting same),

Where reliance is on the Constitution, the Constitution itself must specifically provide for this

waiver; it is of no force to simply cite to a constitutional provision and declare that it, ipso facto,

waives the state's sovereign immunity from suit.

The Foundation claims that the Special Law alters some of the terms of the Articles of

Incorporation, and this alteration amounts to such a material breach that the State of Florida has

some actual, present, adverse, and antagonistic interest in the litigation. The Foundation

contends that the suit naming the State is not barred by sovereign immunity, citing McInerney v.

Ervin, 46 So, 2c1 458, 459-60 (Fla-1950) for the proposition that declaratory judgments are not to

be considered "suits against the State prohibited by the State Constitution." The Foundation

additionally cites Bradsheer v. Fla. Dept. of Hwy Safety and Motor Vehicles, 20 So.3d 915, 920-

21 (Fla. 1st DCA 2009), and Kempfe• v. St, Johns River Water Mgmt Dist., 475 So.2d 920 (Fla.
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5th DCA 1985), as "faithful to the teachings" of McInerney by finding that sovereign immunity

does not bar claims for declaratory relief.

The Foundation's citations to authority are unpersuasive, because the State of

Florida is not named as a party in any of those cases. In McInerney, the plaintiff filed a

declaratory decree against "the Attorney General and Florida Railroad and Public Utilities

Commission as defendants." 46 So.2d at 459. In Kemp fer, the grantors of property and

easements to the state brought a declaratory action against the "St Johns River Water

Management District, the Greater St. Johns River Basin, and the individual members of those

public bodies" to rescind or cancel the deeds and to construe the easements. 475 Sold at 921.

In Bradsheer, the plaintiffs sought declaratory relief against the Florida Dept. of Highway Safety

and Motor Vehicles and the Executive Director thereof in her official capacity. 20 So.3d at 915.

Bradsheer clearly reinforces the State of Florida's position that a waiver of sovereign immunity

is needed before it may be sued_ See id. at 920-21, which states, in pertinent part:

To bring an action against the State, the legislature must have enacted a
general law waiving the State's sovereign immunity for the claim. See
Art_ X, § 13, Fla. Cons!. (stating [p]rovision may be made by general
law for bringing suit against the [S]tate as to all liabilities now existing
or hereafter originating); kn. Home Assurance Co. v_ Natl. R.R.
Passenger Corp., 908 So.2d 459, 471-72 (Fla.2005). Any waiver must
be clear and unequivocal, and cannot be implied or inferred. See Am.
Home Assurance Co. at 472; see also City of Gainesville v. State Dept.
of Transp., 920 So.2d 53, 54 (Fla. 1st DCA 2005).

Prison Rehab. Industries and Diversified Enterprises v. Betterson, 648 So.2d 778 (Fla. 1st DCA

1995), relied heavily upon by the Foundation, does not involve the "State of Florida," but instead

is a suit by an automobile accident victim against a corporation subject to statutory control by the

State. Each of these cases involved suing state agencies or officers in their official capacities.

None of the authorities cited actually name the State itself as a party. The Foundation also offers
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State v, Leavins, 599 So.Zd 1326 (Fla. 1st DCA 1992), and State v.. Florida National Properties,

inc., 338 o,2d 13 (Fla. 1976), to show that a State may be sued in its own name and for a

declaratory judgment. These cases are distinguishable and are inapposite to the facts in the

instant litigation.

Florida National Properties is a suit by a riparian owner of certain lands in Highlands

County, Florida, contending that the State had improperly drawn boundary lines between his

riparian property and sovereign lands. 338 So.2d at 16. The State of Florida was a party to suit

with the Board of Trustees of the Internal Improvement Trust Fund, who was actually

responsible for drawing riparian boundaries. Additionally, the State had an actual, present, and

antagonistic interest in its own boundaries because the "right of control over sovereignty lands is

so inherent in the State that...such control can be exercised with or without specific statutory

provisions." Id. at 18. in the instant litigation, the State of Florida has not been shown to have

any enforcement authority over the Special Law, nor has it been shown to have an actual, present

and antagonistic interest to Plaintiff's constitutional challenge to the Special Law.

Leavins was a consolidated suit brought by three private individuals suing the "State of

Florida" and two state agencies for interference with the terms of their perpetual oyster

harvesting leases. 599 So.2d at 1328. Like Florida National Properties, the State of Florida in

Leavitis was a party to the suit with co-defendants Department of Natural Resources, who was

responsible for enforcing oyster harvesting regulations, and Department of Revenue, who had the

responsibility for collecting any fees related to the maintenance of the oyster harvesting licenses.

The appellees' perpetual oyster harvesting leases were, by state law, with the State of Florida as

a party to the oyster leases, thus meeting the requirements set forth in Pan Am Tobacco Corp. v.

Dept. of Corrections, In the instant litigation, the State of Florida has not signed any contract
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with Plaintiff, nor has Plaintiff alleged that the State of Florida has any legal obligation to

perform that arises from Plaintiffs articles of incorporation.. Again, the Pan Am Tobacco Corp.

v. Dept of Corrections case is limited to those instances where a signed contract exists between

the State of Florida or one of its agencies and the corporate entity ("our holding here is

applicable only to suits on express, written contracts into which the state agency has statutory

authority to enter.") (471 So, 2d at p. 5). Moreover, although it has not done so in the instant

litigation, the State of Florida may elect to remain in declaratory judgment cases. ,See Section

48,121, Florida Statutes (2011) ("When the State has consented to be sued„.[t]he state may

serve motions or pleadings within 40 days after service is made.") Because the Foundation

cannot point to any precedent showing the State itself is a proper party to declaratory actions, or

any provision of law showing the State has waived sovereign immunity, nor can it foreclose the

possibility that the State had consented to suit in the cases cited by Plaintiff; the State's sovereign

immunity bars the present action.

IL The State is an improper party in this declaratory judgment action.

Section 86.091, Florida Statutes, identifies the proper parties in a declaratory judgment

action:

When declaratory relief is sought, all persons may be made parties
who have or claim any interest which would be affected by the
declaration. No declaration shall prejudice the rights of persons not
parties to the proceedings. In any proceeding concerning the validity
of a county or municipal charter, ordinance or franchise, such county
or municipality shall be made a party and shall be entitled to be heard.
If the statute, charter, ordinance, or franchise is alleged to be
unconstitutional, the Attorney General or the state attorney of the
judicial circuit in which the action is pending shall be served with a
copy of the complaint and be entitled to be heard.

This statute expressly provides that when challenging a municipal or county ordinance,

the municipality or county 'shall be made a party"; howeva, and this is controlling, it does not
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provide that when a state statute is challenged, the State of Florida "shall be made a party."

"tWbere a statute enumerates the things on which it is to operate, or forbids certain things, it is

ordinarily to be construed as excluding from its operation all those not expressly mentioned."

Ideal Farms Drainage Dist, v. Certain Lands, 154 Fla. 554. 564, 19 So.2d 234, 239 (1944).

The statute requires that the Attorney General or the state attorney shall be served and

shall be entitled to be heard. This discretionary provision authorizes the Attorney General to

decide in which cases the State of Florida has a significant interest, and to appear and defend the

constitutionality of the state statute under attack. See State ex rel, Attorney General v. Gleason,

12 Fla. 190 (1868); see also State ex rel. Shevin v. Yarborough, 257 So.2d 891 (Fla. 1972).

Moreover, in the language of section 86.091, Florida Statutt. (2011), the statutory

authorization does not create the adverse or antagonistic interest necessary for the exercise of the

court's declaratory-relief jurisdiction. State v. Florida Consumer Action Network, 830 So.2d

148, 153 (Fla. 1st DCA 2002), rev. denied 852 So.2d 861 (Fla. 2003). Importantly, the circuit

court cannot compel the Attorney General to appear. See State ex rel. Shevin v. Kerwin, 279

So.2d 836 (Fla. 1973). The Florida Supreme Court has held that merely serving the Attorney

General or the state attorney in a declaratory judgment action is not sufficient to bring the State

of Florida under the jurisdiction of a circuit court. See Ervin v. Taylor, 66 So.2d 816, 817 (Fla,

1953).

Rather than the State, the state agency charged with enforcement authority of the

challenged statute is a proper party defendant in a declaratory judgment action. See Kenipfer,

475 So.2d at 920. Even in such cases, the proper party defendants in declaratory judgment

actions must be limited to the specific state agencies charged with the law's enforcement.

Florida Dept. of Rd v. Glasser, 622 So.2d 944, 948 (Fla, 1993).
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Recently, in Atwater v. City eif Weston, 64 So.3d 701, 702 (Fla. 1st DCA 2011), several

Florida cities and counties filed a declaratory action against the Governor, the President of the

Florida Senate, the Speaker of the Florida House of Representatives, and the Secretary of State

challenging a growth management statute. On appeal from the Leon County Circuit Court, the

First District Court of Appeals found that the State defendants were improper parties to suit

because they were not charged with enforcement of the statute. Id at 703. Here, the "State of

Florida" is not charged with enforcing the Special Law. / If the Governor, President of the

Florida Senate, Speaker of the Florida House of Representative, and Secretary of State —

individuals charged with the governance of the State of Florida — do not have a present and

antagonistic interest in defending acts of the Legislature, then the State of Florida, as the

sovereign entity, necessarily has even less interest in defending special acts of the Legislature.

"Even though the legislature has expressed its intent that the Declaratory Judgment Act

should he broadly construed, there still must exist some justiciable controversy between adverse

parties that needs to be resolved for a court to exercise its jurisdiction. Otherwise, any opinion on

a statute's validity would be advisory only and improperly considered in a declaratory action."

Martinez v. Scanlan, 582 So.2d 1167, 1170-71 (Fla.1991); Atwater, 64 So.3d at 705. According

to the Foundation, "the action may proceed whether or not the State chooses to take an active

role." Plaintiff's Response to State of Florida's Motion to Dismiss, p. 14.

The State of Florida cannot have a present, adverse, and antagonistic interest in the

litigation if the action may proceed without any effect on the litigation where the State declines

an active role Martin Memorial v. Tenet Realthsystem Hospital, 875 So.2d 797, 800 (Fla.lst

DCA 2004) ("[I]t seems to us relatively clear that, once the Attorney General or appropriate state

3 See Plaintiffs Response to State of Florida's Motioi to Dismiss, p.15 ("The Foundation has also named CCHB, of
course, and CCIM is the public body that would be involved directly in the imp/cmentation of the Special Law.")
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attorney has been served, he or she may choose either to appear or not. However, in the latter

event, non-participation has no effect on the litigation."). It matters little to the State exactly

which entity, Defendant Hospital Board or Plaintiff Foundation, actually provides hospital

services to Citrus County, so long as services are provided. Having no interest affected by this

declaratory proceeding, the State is an improper party to suit,

Hf. The Foundation lacks standing to challenge legislative decisions.

The Foundation is a quasi-public corporation assuming an important governmental

function from a legislatively created entity. Thus, it lacks standing to challenge legislation

affecting its rights and duties.

A "quasi-public corporation" is generally defined as a private corporation which has

accepted from the state the grant of a franchise or a contract involving the performance of public

duties. McClung-Gagne v. Harbour City Volunteer Ambulance Squad, Inc., 721 So.2d 799, 801

(Fla. 1st DCA 1998); 18 Am. Jur. 2d Corporations § 31 (2011) (citing same), "A quasi-public

corporation must be private in ownership. It must enjoy privileges not bestowed upon the general

public because of the benefits such a corporation confers to the public. Lastly, a quasi-public

corporation must provide a service necessary to the general welfare of the public." Id (citing 18

Am. Jur. d. § 31 (1985)). The Foundation's Motions and Responses are replete with references

to its incorporation and the benefits of its private incorporation. Provision of hospital services is

a service necessary to the general welfare of the public.

The Foundation can also be viewed as an instrumentality of the State. "There are no

sharp criteria" for determining when a corporation is primarily acting as an instrumentality of the

state. Shandy Teaching Hospital and Clinics, Inc. v, Lee, 478 Sold 77, 79 (Fla. 1st DCA 1985);

see also Op, Att'y Gen., Fla. 2005-24 (2005). The Court in Shards considered a critical factor to
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be the existence of governmental control over the detailed physical performance and day-to-day

operation of the corporation. Shards, 478 So,2d at 79.

Importantly, the Foundation acts as an instrumentality of the independent special district

because the lease agreement ''provides that the obligations of the corporation are considered to

be a transfer of government function from the [Board] to the [Foundation].„_" Op. Ad)" Oen.

Fla- 2006-36 (2006). "[I]he Foundation serves no purpose other than to fulfill the Hospital

Board's public function of operating hospitals in Citrus County. Accordingly, the Foundation is

serving as an 'instrumentality' or 'agency' of the Hospital Board in the truest sense." See

Plaintiff Citrus Memorial Health Foundation, Ine's Motion for Partial Summary Judgment on

Sovereign Immunity and Incorporated Memorandum of Law, Citrus Memorial health

Foundation v. Cana Orthopedics, LLC, et al, Case No, 2007-CA-I 166 (Citrus County Cir, Cl.

1977), Therefore, the Foundation is either a quasi-public corporation or an instrumentality of the

state.

Public agencies and instrumentalities lack standing to challenge the validity of legislation

affecting duties and responsibilities. In Florida, it is clear that "[s]tate officers and agencies must

presume legislation affecting their duties to be valid, and do not have standing to initiate

litigation for the purpose of determining otherwise." Dept. of Edue. v. Lewis, 416 So_2d 455,

458 (Fla.] 982); see also Florida Dept, of Ag. and Consumer Servs, et al., v. Miami-Dade

County, et at., 790 So, 2d 555 (Fla, 3d DCA 2.001) (Miami-Dade County lacked standing to

bring an action challenging the constitutionality of Section 581.031(15)(a), Florida Statutes,

providing automatic probable cause for the Dept, of Agriculture to search and seize suspected

diseased crops). The constitutionality of a statute may only be raised by a public agency in a

defensive manner, See Lewis, 416 So.2d at 458; City of Pensacoia v, King, 47 So,2d 317
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(Fla.1950), overruled in part on other grounds by Barr v. Watts, 70 So.2d 347 (Fla, J 953).

The Florida Supreme Court left no doubt that a public official could not seek a

declaratory judgment action questioning a law the official is duty-bound to apply. See Crossings

at Fleming Island Community Development Dist, v. Echeverri, 991 Sold 793, 802 (Fla.2008);

Department of Revenue v. Markham, 396 Sold 1120, 1121 (Fla, 1981). "Disagreement with a

constitutional or statutory duty, or the means by which it is to be carried out, does not create a

justiciable controversy or provide an occasion to give an advisory judicial opinion." Id (citing

Askew v. City of Ocala, 348 So. 2d 308 (Fla. 1977)).

The Foundation contends that the First District Court of Appeal has "expressly rejected

the proposition, urged by the State, that a private corporation qualifies as a 'state agency' for

sovereign immunity purposes must also be deemed a state 'agency' for other purposes," citing

Prison Rehabilitative Industries and Diversified Enterprises, Ina v. Beitersopi, 648 Sold 778,

781 (Fla. 1st DCA 1995), In Betterson, the Court held that a statute that clarified and confirmed

PRIDE's status as a corporation primarily acting as instrumentality of state; and thus, provisions

of the statute dealing with waiver of sovereign immunity applied to it, merely clarified PRIDE's

previously existing status. Id The Foundation stretches Betterson's holding to say that Florida

courts have rejected the proposition that private corporations can never be agencies of the State

for purposes other than sovereign immunity. However, in Betterson the Court of Appeal was

simply interpreting the plain language of a statute, 046.502(2), Florida Statutes (1993), which

states, "In carrying out this part, the corporation is not an "agency" within the meaning of

20.03(11)." Id.

When an entity provides services on behalf of the county or relieves the county of

providing the same service, rather than merely providing the service to the county in addition to
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